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The Sale of English Justice
KIMBERLY ANN PAGE*

The first object of any tyrant in Whitehall would be to make Parliament utterly subservient to his will; and the next to overthrow or diminish trial by
jury, for no tyrant could afford to leave a subject's freedom in the hands of
twelve of his countrymen. So that trial by jury is more than an instrument
of justice and more than one wheel of the constitution: it is the lamp that
shows that freedom lives.
I. INTRODUCTION

The jury system is a cherished fundamental right of English common law
laid out in the Magna Carta in the thirteenth century.' The jury system was so
enshrined in English heritage that while America wished to rid itself of English
rule in 1776, America did not shed itself of this English tradition, thus, James
Madison adopted the defendant's right to a jury trial in the United States Constitution3 . An important distinction between the Magna Carta and the US Constitution should be noted, the Magna Carta grants a man judgement by his peers, but
not the right to elect a trial by jury trial over a bench trial. Not until 1855 were
English defendants given the option of either a summary trial or trial by jury in
cases of petty larcenies. 4 By the 1870's, Parliament passed various statutes list-

* I wish to thank my husband, Pete Pellegrino, for taking the kids to the park in order that I
could write this article and for much needed support and proofreading.
1 TREvOR GROVE, THE JURY MAN'S TALE 11 (1998) (citing Lord Devlin from TRIAL BYJURY
the book based on his 1956 Hamlyn lecture).
2 MAGNA CARTA, Sec. 29, confirmed by the seal of Edward I in 1297, states: "No Freeman
shall be taken, or imprisoned, or be disseised of his Freehold, or Liberties, or free Customs, or be
outlawed, or exiled, or any otherwise destroyed; nor will we pass upon him, nor condemn him, but
by lawful Judgment of his Peers, or by the Law of the Land. We will sell to no man, we will not
deny or defer to any man either Justice or Right."
3 U.S. CONST. amend. XI: "In all criminal prosecutions, the accused shall enjoy the right to a
speedy trial and public trial, by an impartial jury of the State and district wherein the crime shall have
been committed...." Id.
4 Review of Delay in the CriminalJustice System: A Report, Chptr. 6, Managing the Distribution
of Cases between the Courts, The United Kingdom Home Office
Web Page
<www.homeoffice.gov.uk/cpd/pvv/crimrev6.htm>
[hereinafter Narey Report].
The 1855
Administration of Justice Act allowed justices, with the defendant's consent, to try cases summarily
rather than by indictment or jury trial. This idea was suggested to speed trials and diminish expenses.
Before the 1855 Act, felonies were solely tried by indictment and there was no election by the
defendant. Review of Delay in the Criminal Justice System: A Report, Chapter 6, Electionfor Trial,
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ing other offences to allow trials either by judge or jury, but the magistrate had
the prerogative to overrule the defendant's wishes for a jury trial.5 The Criminal
Justice Act of 1925 included an exhaustive list of triable either way (hereinafter
TEW) offences including serious theft, assault and forgery. 6
Today, the English have a three-tier system of justice where indictment
cases of serious crimes such as death, rape, blackmail, robbery, assault and theft,
are heard in Crown Courts with a jury; summary cases, where there is no threat
to life, are heard in magistrates' court before three judges'; and a third tier of
TEW crimes like burglary, unlawful wounding, assault without actual bodily
harm, and petty theft, which can be tried either in Crown Court or magistrates'
court depending on the defendant's discretion and the seriousness of the crimes.'
Over the last twenty-five years, the number of third tier offences has been slowly
defused and thus the defendant's right to elect a jury trial has narrowed. The
current government suggests eliminating all TEW offenses so that only a magistrate judge determines if a defendant has a judge or jury trial.
The sole arbitrator of a defendant's fate would rest in the hands of three
magistrate judges, who may have no legal background, 9 but can sentence defendants up to six months in prison and a £5,000 fine."0 In contrast, a legally
trained judge in Crown Court regulates a case before a jury." Professionalism
comes at a price, however; as a case going through the Crown Courts can cost
the government £3,100, whereas a case directed to magistrates' court can cost a
mere £295."2 The number of TEW cases as well as the summary offences rose
last year by 1.8%. "
The United Kingdom"4 is a country where a balanced budget is not just a

History, Home Office Web Page <www.homeoffice.gov.uk/cpd/pvv/crimrev6.htm>
Narey Report].
5 Id.
6 Id.

[hereinafter

7 DAVIES ET AL., CRIMINAL JUSTICE: AN INTRODUCTION TO THE CRIMINAL JUSTICE SYSTEM IN
ENGLAND AND WALES 158 (1995).

8 Id. at 158. Hereinafter these cases will be referred to as TEW or triable either way cases.
9 Id. at 152-3. See section IIA for a discussion of magistrates' qualifications.
10 Id. at 157. A pound is worth approximately 1.6 U.S. Dollars at the time of this writing,
therefore the fine can be up to about $8,000. For the purposes of this article, all monetary figures
will be kept in British pounds.
I I Judicial Statistics, The Crown Court: Committals for Trial [hereinafter Judicial Statistics
Annual Report (1998) at <www.open.gov.uk/lcd/courtfr.htm>.
TEW cases that are heard in
Crown Court are tried by a circuit judge, recorder or assistant recorder, and sometimes by a High
Court judge.
12 DAVIES ET AL., supra note 7, at 173. A study done in 1988-89 found the difference in the
two courts staggering. While no recent study has been done, the cost has most likely not gone down
in eleven years.
13 Crown Prosecution Service, 1998-99 Annual Report 25 (London: The Stationary Office
Lmtd. 1998-1999).
14 The United Kingdom is comprised of England, Wales, Scotland and Northern Ireland. Great
Britain is the island composed of England, Scotland and Wales. This paper deals with just the
English and Welsh justice systems.
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campaign pledge from a politician's mouth, but a necessity. The British live on
an island with a relatively narrow tax base given their commitment to a socialist

system of healthcare and welfare. Every section of the government must carefully account for the money they spend, and the Criminal Justice System is no
exception. Therefore, in 1997, when the figures showed a rise in TEW cases
possibly going to expensive Crown Court, the Conservative Home Secretary"5
proposed changing certain TEW cases to summary cases, thus eliminating the
jury trial option for a defendant.' 6 At that time the Shadow Home Secretary, Mr.
Jack Straw, stated that abolishing the jury trial was "not only wrong, but shortsighted, and likely to prove ineffective."'"
This past year Mr. Straw reversed himself and proposed the Criminal Justice (Mode of Trial) Bill to Parliament's House of Commons 8 by which TEW
cases would to be examined and determined by a magistrate as to whether they

could be heard in Crown Court or magistrates' court, rather than by the choice of
the defendant.' 9

Two versions of this bill20 have failed to pass the House of

15 The Home Secretary's office governs a wide range of domestic affairs including proposing
legislation on criminal justice matters. The Home Office does not govern the courts, that area is
overseen by the Lord Chancellor's office which governs magistrates' court, Crown Court, the
Department of Public Prosecutions and the Crown Prosecution Services.
16 Heather Hallett et.al., Letters to the Editor, Option of Trial By Jury Under Threat, THE
TIMES (London),
Sept.
17,
1998,
available in < http:/www/the-times.co.uk/>
or
< http:/www.mapinc.org/drugnews/v98.n814.a04.html >.
17 Id. The shadow government refers to the party not in power but they have all the leaders of
an administration picked out to be able to step into the role of government at any time an election is
held and the ruling party ousted. In 1997, the Conservative government led by John Major was in
power. Today the Labour Party is in power with Mr. Tony Blair as Prime Minister and Mr. Jack
Straw as the Home Secretary overseeing the Home Office. The Home Office manages legislation
proposed to Parliament. See Home Office Web Site: <http://www.homeoffice.gov.uk>.
18 PAUL SILK & RHODRI WALTERS, How PARLIAMENT WORKS 116 (1998)Laws are made by
being introduced in either the elected House of Commons or the House of Lords.
The House of
Lords membership is comprised of peers appointed for life, heredity peers and clergy members of the
Anglican Church. Usually a bill becomes law after it has passed through both the House of
Commons and the House of Lords and is signed by the sovereign..
19 Criminal Justice (Mode of Trial) Bill, House of Lords (Session 1999-00) states:
A BILL TO Make provision for determining the mode of trial in the case of offences
triable either summarily or on indictmen,; and for connected purposes. BE IT
ENACTED by the Queen's most Excellent Majesty, by and with the advice and consent of the Lords Spiritual and Temporal, dnd Commons, in this present Parliament assembled, and by the authority of the same, as follows:
1. The following shall be substituted for sections 19 to 22 of the Magistrates' Courts
Act 1980 (offences triable either way: determination of mode of trial):
19. - (1) The court shall consider whether the accused ought to be tried summarily or on indictment.
(2) For the purpose of subsection (1) above the court(a) shall permit the prosecutor and the accused to make representations, and
(b) shall have regard to any representations under paragraph (a) and to the matters specified in subsection (3) below.
(3) Those matters are(a) the nature of the case;
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(b) whether the circumstances make the offence one of serious character;
(c) whether the punishment which a magistrates' court would have power to
impose for it would be adequate;
(d) whether the accused's livelihood would be substantially diminished as a result of conviction or as a result of punishment of a kind or magnitude likely to
be imposed by the court on conviction;
(e) whether the accused's reputation would be seriously damaged as a result of
conviction or as a result of punishment of a kind or magnitude likely to be imposed by the court on conviction; and
(f) any other circumstances which appear to the court to be relevant.
(4) The court may be informed that the accused has a previous conviction and
may be given details of the conviction if necessary(a) to rebut or explain anything said by the accused, and
(b) for the purpose of enabling the court to consider the matters specified in
subsection (3)(e) above.
(5) A justice of the peace who in reliance on subsection (4) above is informed
that the accused has a previous conviction shall not participate in any of the following in respect of the offence(a) a summary trial;
(b) an inquiry into the information;
(c) an appeal to the Crown Court.
20. - (1) The court shall inform the accused of its decision following consideration of mode of trial under section 19 above.
(2) Where the court decides that the accused ought to be tried summarily then,
subject to the outcome of any appeal under subsection (4) below, the accused
shall be tried summarily.
(3) Where the court decides that the accused ought to be tried on indictment the
information shall be inquired into by examining justices.
(4) The accused may appeal to the Crown Court against a decision of a magistrates' court that he ought to be tried summarily if(a) he made representations under section 19(2)(a) above that he ought to be
tried on indictment, and(b) he complies with any applicable condition imposed
by rules under section 144 below.
(5) If the appeal is allowed the information shall be inquired into by examining
justices.
21. - (1) This section applies where a prosecution is being carried on by(a) the Attorney General,
(b) the Solicitor General, or
(c) the Director of Public Prosecutions.
(2) If the person carrying on the prosecution applies for the accused to be tried
on indictment(a) sections 19 and 20 above shall not apply, and
(b) the information shall be inquired into by examining justices.
(3) The Director of Public Prosecutions may not make an application under
subsection (2) above without the consent of the Attorney General.
22. - (1) This section applies where the offence charged by the information is
an offence listed in the first column of Schedule 2 to this Act (a "scheduled offence").
(2) Before proceeding in accordance with section 19 above, the court shall consider whether the value involved in relation to the offence exceeds the relevant
sum.
(3) For the purposes of subsection (2) above(a) the relevant sum is £5,000,
(b) "the value involved" means the value identified in the relevant entry in the
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second column of Schedule 2,
(c) the value shall be measured in accordance with the third column of that
Schedule,
(d) the material time mentioned in that Schedule shall be taken to be the time
when the offence was alleged to have been committed, and
(e) the court shall permit the prosecutor and the accused to make representations and shall have regard to any representations made by either of them.
(4) If the court is satisfied that the value involved in relation to the offence exceeds the relevant sum, sections 19 to 21 above shall apply.
(5) In any other case(a) those sections shall not apply, and
(b) the offence shall be treated as if it were triable only summarily.
(6) Where a person is convicted by a magistrates' court of a scheduled offence,
it shall not be open to him to appeal to the Crown Court against the conviction
on the ground that the convicting court's decision as to the value involved was
mistaken.
(7) If the offence charged is one with which the accused is charged jointly with
a person who has not attained the age of 18(a) that person shall be entitled to make representations for the purposes of subsection (2) above, and
(b) the court shall have regard to those representations.
(8) If(a) the accused is charged on one occasion with two or more scheduled offences
and the court considers that they constitute or form part of a series of two or
more offences of the same or a similar character, or
(b) the offence charged consists in incitement to commit two or more scheduled
offences,
this section shall have effect as if a reference to the value involved were a reference to the aggregate of the values involved.
(9) Section 12A(8) of the Theft Act 1968 (which determines when a vehicle is
recovered) shall apply for the purposes of paragraph 3 of Schedule 2 to this Act
as it applies for the purposes of that section."
2. - (1) Schedule I to this Act (minor and consequential amendments) shall have
effect.
(2) The enactments listed in Schedule 2 are hereby repealed to the extent specified.
20 The difference made in the second Bill, or Criminal Justice (Mode of Trial) (No.2) Bill,
House of Commons (Session 1999-00), is Section 19 (4) & (5) are eliminated and (2) & (3) are
replaced with:
ITihe court shall consider (a) the nature of the case; (b) any of the circumstances of the
offence (but not of the accused) which appears to the court to be relevant; and (c)
whether having regard to the matters to be considered under paragraph (b), the punishment which a magistrates' court would have power to impose for the offence would
be adequate.
(3) For the purpose of subsection (1) above the court(a)shall permit the prosecution and the accused to make representations about the matters to be considered under subsection (2); and
(b) shall have regard to any representations made under paragraph (a) above. (emphasis added).
Basically, the second version took out the language that a class distinction should be noted. The
first version required a magistrate to consider the defendant's reputation and livelihood before
choosing between summary or jury trial. The House of Lords rejected the idea that the titled gentry,
clergy and professionals should be granted a jury trial.
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Lords.21 However under special Parliament Acts, any bill that passes two successive sessions of the House of Commons, can be presented for the Queen's
signature without the agreement of the House of Lords.22
The removal of the defendant's right to choose a jury trial for crimes like
theft and assault seems inevitable. This article will, in Section II, briefly explain
the structure of the English law system discussing the differences between magistrates' court and Crown Court.23 Section III will examine the viewpoints of the
Home Office for restricting jury trials as well as the opposition's opinions.
There will be a review of various evaluative studies that have explored how
elimination of the jury trial will affect the justice system, with a special look at
the Diplock Trials in Northern Ireland where since 1973, criminal cases have
been tried by a judge rather than a jury. Section IV will investigate the budgetary savings of dispensing with the jury system to determine whether the cost savings is worth the elimination of the ancient tradition of being judged by ones
peers. This article concludes that despite the cost savings of eliminating the defendant's right to choose a jury trial, the alternative of a summary trial is not
blind justice, but rather a perfunctory means of granting a guilty verdict.
II.

AN OVERVIEW OF ENGLISH CRIMINAL LAW

A trial by jury "keeps the administration of law in accord with the wishes
and feelings of the community." Oliver Wendall Holmes 4
The English Criminal Justice system is adversarial, meaning the defendant
must be proved guilty beyond a reasonable doubt.25 This was not originally the

21 See Criminal Justice (Mode of Trial) (No. 2) Bill, House of Lords (Session 1999-00). The
second version of the bill was withdrawn from the House of Lords before it could be rejected..
22 SILK & WALTERS, supra note 18, at 143. The Parliament Acts of 1911 and 1949 allow for a
bill to pass without the House of Lords approval after a minimum of a year between the first and
second reading periods and the second and third reading periods, and the Lords have received the bill
at least one month before the end of each of the two sessions. See also, Marie Woolf, Straw Hit By
Revolt on Jury Curbs, The DAILY TELEGRAPH, Mar. 8, 2000, at 1. See also Frances Gibb & James
Landale, Straw Faces Humiliation on Jury Trial, THE TIMES (London), August 28, 2000, at 1
(reporting that on Aug. 28, 2000 Mr. Straw may have to drop this legislation because of a backlog in
the House of Lords. However, that has yet to be seen and it does not preclude Mr. Straw from
introducing the bill a third time); see also SILK & WALTERS, supra note 18, 145 (noting that the last
time the Sovereign did not sign a bill from Parliament was in 1707, thus making it an unlikely event
that Queen Elizabeth II would deny her signature).
23 The English justice system encompasses England and Wales. Scotland has its own system of
justice, as does Northern Ireland. Thus, there is no "British" justice system since each of the
Commonwealth states has its own system, foregoing a United Kingdom justice system.
24 GROVE, supra note 1, at vii (citing Oliver Wendell Holmes).
25 See JOHN JACKSON & SEAN DORAN, JUDGE WITHOUT A JURY: DIPLOCK TRIALS IN THE
ADVERSARY SSYTEM 56 (1995). This is in contrast with most of Europe in which a majority of the
courts act as the fact finder and take on an inquisitorial role. To distinguish exactly what the
adversarial system is, the best definition comes from Justice Felix Frankfurter as the "requirement of
specific charges, their proof beyond reasonable doubt, the protection of the accused from
confessions... the right to a prompt hearing before a magistrate, the right to assistance of counsel, to
be supplied by government when... necessary, the duty to advise the accused of his constitutional
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case in 12"'-century England when justice was sought through trial by ordeal,
such as putting one hand into boiling water or holding a red-hot poker. If the defendant's hand healed quickly, innocence was proclaimed because God intervened on the defendant's behalf. A person who sank when thrown in the water
was considered not guilty, whereas a floating defendant was unnatural and therefore guilty. The biggest problem was the "innocent" usually drowned.26
In June 1215, trial by ordeal was put to an end when King John signed the
Magna Carta at Runnymede. His grandson, King Edward I confirmed the veracity of the promised charter by signing it into statute in 1297, so that no freeman
would be condemned without lawful judgment of his peers. 27
In the early days of the jury, being a member was not a popular pastime.
Jurors were sequestered (meaning no food or drink) until they reached a unanimous verdict.28 In one libel case, the largest man refused to find a landowner
libel against a very influential brewer who wanted the jurors held until they found
the landowner libel. The stout juryman reminded his fellow jurors he was the
biggest and strongest thus starvation could take the rest before he would vote for
libel. The brewer finally ordered their release and accepted their contrary verdict.2 9
English jurors were often punished in Tudor3" times if they did not return
verdicts in deference to the Crown. It was not until 1670 that jurors' independence was firmly established with the trial of Quakers William Penn and William
Mead. 3' Despite the overwhelming guilty evidence, the jury refused to convict
the men of seditious assembly and the judge furiously locked up the jury for two
nights without food, drink, fire, tobacco or chamber pot.32 The judge then fined

rights." Watts v. Indiana, 338 U.S. 49, 54 (1949).
26 GROVE, supra note 1, at 87 (providing a range of medieval methods of accessing guilt, all of
which were put aside on the urging of the Vatican which decided maybe God did not intervene as
often as we would like).
27 JULIET GARDINER & NEIL WENBORN,

THE HISTORY TODAY COMPANION TO BRIsH

HISTORY 492 (1995)The Magna Carta was a new type of rebellion by noblemen who usually fought in
revolt against the King's policies. King John signed the charter of rights to gain time from the
arguments. However, within three months, the noblemen resumed fighting and attempted to dethrone
John. The charter was not made into statute until 1225 under Henry Ill. See also, MAGNA CARTA,
supra note 2, Sec. 29.
28 GROVE, supra note 1, at 90. There were no majority verdicts as there are in modern-day
English law.
29 Id. It was not until 1870 that English law changed to allow jurors food and a warm fire, as
long as jurors paid for such amenities.
30 Welford and Wickham Primary School: History of the Tudors and Stuarts Page:
The Tudors were the
< http://www.wickham.newbury.sch.uk/topics/tudors/tudors.html >.
Sovereigns reigning from 1485-1603 and include Henry VII, Henry VIII, and his children Edward
VI, Mary, and Elizabeth I.
31 GROVE, supra note 1, at 91-92. This is the same William Penn who founded Pennsylvania.
32 Id. Penn and Mead were clearly guilty of preaching at a church, but the highly unpopular
seditious acts were aimed at nonconformity. Penn and Mead shouted encouragement to the jurors to
"Mind your privilege. Give not away your right." Id.
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each juror 40 marks33 and imprisoned them until the fine was paid. After months
of imprisonment, a writ of habeas corpus garnered their release. The jurors' verdict was then accepted, despite the judge's persuasion.' Thus England moved
into the modem acceptance of jury verdicts as we know today.
A.

The Steps From Crime to Trial

A trial "seeks not to establish the truth, but provides a process for the conviction or acquittal of the accused which affects the kind of evidence the police
35
must secure."
The English police have far more "sentencing" discretion than an American
police officer. After a crime is committed, the police, or bobby, 36 may arrest a
suspect or request a person report to the police station for questioning.37 After
questioning, the police decide whether to charge the suspect. If charged, the
suspect can be given bail or kept in custody.3" The defendant is then brought before a magistrates' court to decide the mode of trial39 that determines, "length of
delay before the trial, the probability and duration of remand in custody, the
anxiety for defendants, the probability of acquittal, the severity of sentence if
convicted, [and] the cost to the public." The mode of trial is not determined
solely by the magistrate's whim, but by statute. Offences are divided into three
categories: (1) Offences triable by indictment are sent to Crown Court, (2) Offences triable by summary trial are heard only in magistrates' court, and (3)
TEW offences which are dependant upon whether the defendant wishes a trial in
Crown Court or magistrates' court.'
Before the mode of trial process is discussed, an explanation of the magistrates' courts is necessary.

33 Id. at 92. One mark, or "merk" as the Scottish called it, is approximately 6 shillings, 8
pence. Today this amount is worth £32.00. JOE CRIBB ET AL., THE COIN ATLAS 18 (1999).
34 GROVE, supra note 1, at 92. Today a plaque hangs in the main criminal courthouse in
London, the Old Bailey, to remind jurors they can vote their conscience without fear of reprisal,
thanks to the stubbornness of Penn and Mead's jurors.
35 DAVIES ET. AL., supra note 7,at 16.
36 This term comes from the name of Robert Peel, who founded the London Metropolitan
Police.
37 DAVIES ET. AL., supra note 7, at 18. The police have five avenues after a crime is
committed: (1)The police can interview a person and write a report for a summons which results in
either no formal action, a written caution or is forwarded to magistrates' court; (2) An informal
caution can be given to a person, and that is the end of the matter; (3) An arrest is made; ( 4) A
suspect can voluntarily accompany the police to their station, or; (5) The police can request that a
person report to the police station.
38 Id.

39 Id. at 19.
40 ANDREW ASHWORTH, THE CRIMINAL PROCESS: AN EVALUATIVE STUDY 228-29 (1994).

Neither England nor Wales has a written penal code or even a definitive statement of its criminal
justice principles. DAVIES ET. AL., supra note 7, at 10. The sources of law are from legislation
passed by Parliament, case law or commun law, which still governs some serious crime and murder.
Id. at 37.
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Magistrates' Court
I will do right to all manner of people after the laws and usages of the realm,
without fear or favour, affection or ill will. 4

Magistrates, or Justices of the Peace, came about in 1264 when Simon de
Montfort appointed a keeper of the peace. 42 The Justices of the Peace Act of
1341 gave magistrates power to investigate and arrest suspects. 3 Until 1905 the
magistrates had to be men owning a certain amount of property." Today, about
95% of all criminal cases have some dealing with the magistrates' court. 5
Therefore, it is almost certain that defendants will deal with the magistrates who
run these courts. The magistrates are unpaid lay people with no legal qualifications, aged between 27-65 who wish to serve their community by sitting on the
courts. 6 The Lord Chancellor's office appoints magistrates to the bench after an
interview and attempts to represent a cross section of the community with people
who have integrity and local standing.47 Once appointed, the magistrates sit on a
bench of three judges with a legally qualified clerk as an advisor.48 In criminal
matters the magistrates decide on guilt or innocence in summary trials, matters of
bail, requests for warrants of arrest and searches, and sentencing. Magistrates
can also sit in on Crown Court appeals from magistrates' court convictions and

41 BRYAN GIBSON, AN INTRODUCTION TO THE MAGISTRATES' COURT, 11 (1995) (citing The
Magistrates' Oath).
42 Id. at 11-12. When landowners were away, they appointed others to decide disputes.
43 Id. at 12.
44 Id.
45 How to Become a Magistrate, Lord Chancellor'sDepartment, http://www.open.gov.
uk/lcd/magist/mag2.htm>. See also DAVIES ET. AL., supra note 7, at 152, (stating that 93%
of all cases end in magistrates' court).
46 How to Become a Magistrate, supra note 45. Applicants must live with 15 miles of the
boundary they wish to serve. They need to have satisfactory sight and hearing, but do not need to be
a British citizen. While they are unpaid, they may be reimbursed for travel, subsistence and financial
loss. Currently, the magistrates are battling an image of being only white middle-aged men and
women from the upwardly mobile middle-class. However 6.7 percent of all magistrates are
minorities, which is slightly higher than minorities in the general population. Frances Gibb, Give JPs
Some Street Cred., THE TIMES (London), Apr. 4, 2000, Law Section, at 9.
47 DAVIS ET. AL., supra note 7, at 153. However the Lord Chancellor's office does not
appoint police officers or civilian employees of the police or armed forces, their spouse or partners
thereof, traffic wardens, full-time members of Her Majesty's forces, employees of the Crown
Prosecution Service, Prison Service, Probation Service or Magistrates' Courts Service, nor someone
with a non-discharged bankruptcy or someone convicted of a serious offence or a number of minor
offences, nor a member of Parliament or perspective candidate. The Lord Chancellor's office wants
independent minded people, not an influential person with an agenda. Id. See also How to Become a
Magistrate, supra note 45. The Lord Chancellor's office sights six key qualities for a ideal
magistrate as: good character, understanding and communication, social awareness, maturity and
sound temperament, sound judgment, commitment and reliability. Id.
48 DAVIES ET. AL., supra note 7, at 152 (stating that he senior magistrate acts as the
spokesperson). See also GIBSON, supra note 41, at 26 (describing how the magistrates are given legal
training before they sit on the bench and then are expected to re-train every three years. Training is
compulsory and missing a session means the magistrate must resign. Id.
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sentencing."
The other persons practicing in magistrates' court include barristers or so-

licitors for the defendant and the Crown Prosecution Services (CPS). Barristers'0
are equivalent to American attorneys in their duties in court. Only recently are
solicitors allowed to advocate for a defendant in magistrates' court rather than
merely advise. 5 The role of the CPS is to give pre-charge advise to police, review all cases for sufficiency of the evidence and proceed where it is in the interest of the public, as well as conduct the prosecution of cases in magistrates'
court.52 The types of cases tried summarily in magistrates' court by CPS are
driving with excess alcohol, common assault, assaulting a police officer, and taking a vehicle without the owner's consent.53 The TEW offences include theft,
burglary, assault occasioning actual bodily harm, criminal damage and unlawful
wounding.54

49 How to Become a Magistrate, supra note 45. The magistrates also hear civil matters
pertaining to Family Court proceedings and non-payment of council tax.
Special magistrate
committees also decide on liquor licensing and regulate licenses and permits for betting and gaming
clubs. Id. On the average they sit in court from 26 half-days a year, up to 35 half-days a year. They
are instructed to sit whole days if necessary. Id.
50 Barristers do not usually meet the defendant initially in simple cases, but arrive on the scene
when a case is about to go to trial. All preliminary negotiations and meetings with the defendant are
discussed with a solicitor. Barristers must complete more years of training and work unpaid in the
court system before earning their title, whereas solicitors are allowed a sponsor who may eventually
offer the solicitor a job upon completion of course work. Barristers have no guarantee of work upon
completion of their coursework. Therefore the student wishing to become a barrister must take out
large loans or have family money.
51 DAVIES ET. AL., supra note 7, at 9. Barristers are primarily court advocates that can work
in both magistrates' and Crown Court. For a solicitor to advocate, the solicitor must take a special
course and be certified as a solicitor advocate. A visual distinction can be made between barristers
and solicitors in the courtroom, in that only barristers have the privilege of wearing a wig.
52 Id. at 122. The CPS also instructs the Queen Counsel that prosecutes cases in Crown Court
and liaises with other criminal justice agencies. CPS is a relatively young organization started in
1985 after a White Paper recommended one organization to conduct all criminal proceedings
instituted by the police. Prior to 1985, the police investigated and prosecuted routine offences in
magistrates' court and I of 43 authorities in England and Wales handled more complex cases in
magistrates' court. The Director of Public Prosecutions, which was established in 1879 and now
oversees CPS, handled the prosecutions of murder, national security cases and prosecution of police
and public figures in Crown Court, while all other Crown Court cases were prosecuted by individual
barristers on behalf of the police. Id. at 121-22. A Royal Commission on Criminal Procedure known
as the Phillips Commission recommended that England and Wales needed a uniform and independent
system of prosecution rather than the muddled role of police being both investigators and prosecutors.
Thus one of the roles the CPS does not play is that it cannot initiate proceedings or direct police to
investigate matters. Id. While CPS handles most criminal prosecutions, other agencies do
prosecutions for consumer protection, environmental health, health and safety violations, pollution
control, customs and excise taxes, inland revenue taxes, frauds, and trade and industry matters. Id.
at 133.
53 Id. at 157. Statutes define which offences are designated for summary trial.
54 Id. at 158.
The seriousness of the crime is determined by whether the prosecution
recommends the charge be summarily tried in magistrates' court or as a TEW offence for which the
defendant is allowed to elect the type of trial. If a case has damage less than £2000 and no knowing
or reckless damage to property or person, CPS will recommend a summary trial. Common assault
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On October 2, 2000, magistrates will be required to give a written judgment
for all findings of guilt and sentencing, thereby giving structure to the criminal
justice system and guarding against arbitrary and biased judgments." Currently,
the mode of trial decisions are not written decisions. The court asks both the
prosecution and the defense to make a representation of the type of trial the case
should be committed. If the prosecution suggests a summary trial and the magistrates agree, the defendant is asked to submit consent.56 If the defendant submits
to summary trial, the case is tried in magistrates' court; otherwise the defendant
has the absolute right to a jury trial in Crown Court.
Since 1991, magistrates were instructed to assess TEW cases using the criteria in National Mode of Trial Guidelines.57 The prosecution's Code for Crown
Prosecutors instructs them to use the same guidelines and further consider:
Speed must never be the only reason for asking for a case to stay in the
magistrates' court. But Crown Prosecutors should consider the effect of any
likely delay if they send a case to the Crown Court, and any possible stress on
victims and witnesses if the case is delayed.58
In 1991 there were 490,000 defendants charged with TEW or indictment
only offences, of which 80,000 were committed for jury trial to the Crown
Court. 59 Therefore, 84% of the cases were summary tried or plead guilty to in
magistrates' court. Despite Crown Court having a mere 16% of magistrates'
court cases, from Crown Court prospective, 76% of its cases come from TEW
elections.'
In 1998, these figures rose to magistrates' court dealing with 1.4
million cases and around 125,000 cases in Crown Court.61 Because of these figures, the Crown Courts are feeling overworked and researching ways to reduce

and driving while disqualified used to be TEW offences, but the 1988 Criminal Justice Act made
them summary offences. Id. at 158-59. There has been a slow whittling down of the number of
offenses classified as TEW as more and more of such offences are reclassified as summary trial only.
'
55 Id. On October 2 , the European Convention on Human Rights will be incorporated into
British law. Jon McLeod, England's gift to the world- Magna Carta, THE TIMES (London), June 27,
2000, Law Section, at 13. The Human Rights Act will require a structured and clear approach to
sentences and findings of guilt. This will aid defendants in deciding whether to appeal a magistrates'
decision.
56 ASHWORTH, supra note 40, at 229. In a study, 96% of magistrates decided consistent with
the prosecution as to the type of trial it recommended in TEW cases. Suggesting a pro-prosecution
stance on the bench. Id. at 234, (citing DAVID RILEY & JULIE VENNARD, TRIABLE-EITHER-WAY
CASES 11 (1988)).
57 SECRETARIAT OF THE CRIMINAL JUSTICE CONSULTATIVE COUNCIL, MODE OF TRIAL
GUIDELINES (HER MAJESTY'S STATIONARY OFFICE 1995) [hereinafter CJCC SECRETARIAT]. The

Mode of Trial Guidelines' purpose are to aid the magistrates but not direct them in deciding where it
is appropriate for a case to be tried summarily or by jury.
58 Crown Prosecution Service. supra note 13.
Ashworth cites the figure as 490,000, but
59 ASHWORTH, supra note 40, at 229.
approximates that less than 20,000 were indictment only cases.
60 Judicial Statistics Annual Report, supra note 11 (stating that the Crown Court received
104,754 cases for trial, sentence and appeals in 1991).
61 Crown Prosecution Service. supra note 13, at 4.
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delays. 62 CPS embraced the Government priority to reduce crime to propose its
new objective of "deal[ing] with prosecution [of] cases in a timely and efficient
manner in partnership with other agencies.'63 It is this goal that focuses attention
on how cases come to Crown Court from magistrates' court through mode of
trial hearings.
C. Mode of Trial Decisions
[The purpose of the Mode of Trial Guidelines] is to provide guidance not direction. They are not intended to impinge upon a magistrate's duty to consider
each case individually and on its own particular facts.'
Although most offences are governed by statute for the mode of trial, in
TEW cases, the magistrates are guided by the following criteria:
-nature of the case
-seriousness of the offence

-magistrates' powers of punishment (including compensation)
-other circumstances making one venue more suitable than the other
-representations of prosecution and defendant.65
The magistrates also are to consider that:
-mode of trial should never be decided because it is convenient or speedy
-Crown Court is the proper venue for difficult questions of law or fact
-the presumption is for summary trial, subject to the defendant's consent. 66
Most importantly, the general observations of the guidelines state that "except where otherwise stated, either way offenses should be tried summarily"
unless certain facts present themselves in the case. 67 The magistrates are to override the presumption for summary trial if their sentencing powers are insufficient, and the offence included the use of a weapon that possibly could have or

62 Id. at 13. The Crown Prosecution Service (CPS) cites the Narey Report on reducing delays,
as prompting it to initiate programs to reduce the number of cases in Crown Court. CPS tested
assisting police in file preparation, designating lay presenters to manage straightforward guilty pleas,
and new procedures for fast tracking more serious indictable only cases so they do not spend as much
time in magistrates' court. The latter fast tracking initiative was scheduled to be initiated this
summer.
63 Id. at 20. The Government aim is "[t]o contribute to the reduction both of crime and the fear
of crime and to increase public confidence in the criminal justice system by fair and independent
review of cases and by firm, fair, and effective prosecution at court." Id.
64 CJCC SECRETARIAT, supra note 57, at 1.
65 DAVIES ET. AL., supra note 7, at 171. See also CJCC SECRETARIAT, supra note 57, at 1.
66 CJCC SECRETARIAT, supra note 57, at 2.
67 Id. The Guidelines state specific features that call for a jury trial under the offences of
burglary, theft, fraud, handling or possessing stolen property, social security fraud, violence or
assault and domestic violence, Public Order Offences, violence to and neglect of children, indecent
assault, unlawful sexual intercourse, drugs, dangerous driving, and criminal damage.

2000

THE SALE OF ENGLISH JUSTICE

did cause serious injury, serious injury was caused by head butting, kicking, or
similar force, serious violence was against a taxi driver, police officer or other
similar official, the victim was very young or elderly, or the offence was racially
motivated. 68 The word "and" insures most cases remain in magistrates' court
unless the defendant elects otherwise. If the Criminal Justice Mode of Trial Bill
becomes law, the defendant will not have the jury option because most cases will
be tried summarily.
In TEW cases, once the magistrates have decided the case should be heard
summarily, the defendant is then asked for their venue of choice; magistrates'
court or Crown Court.69 If the defendant decides the case is for magistrates' court

and pleads, the plea is heard and sentencing may or may not be postponed for a
pre-sentencing report. If the defendant or the magistrate elects a jury trial, the
case is adjourned until the case is transferred to Crown Court.7'
Numerous studies were done surrounding the defendant's wishes for a jury
trial. Research by the Home Secretary's office in 1992 regarding why defendants preferred Crown Court found 81 % of solicitors felt a defendant had a better
chance of acquittal in Crown Court, as did 69% of defendants. 7' Other studies
point to a lack of confidence in the fairness of the magistrates' courts.' This
bias may have a factual basis as the acquittal rate for trials in magistrates' court
was 30% in 1985, versus 57% in Crown Court. 73 More recently, the CPS Annual Report shows the magistrates' court now has a case load of 1.4 million cases
with 569,976 (40%) being for indictable or TEW offences, this is up by 1.8%
from 1987-88. Of the 989,831 cases to remain in magistrates' court, 98.3% of
the hearings resulted in a conviction!74 This number contrasts sharply with the
1998 Crown Court statistic, where 64% of the defendants who plead not guilty to
all counts were acquitted,75 and in 1999, where 74% of all cases going to trial in
68 Id. at 9 (criteria under violence against the person).
69 DAVIES ET. AL., supra note 7, at 172. After a decision for summary trial by the magistrates,
the clerk turns to the defendant to say: you have the right to be tried at the Crown Court by a judge
and jury, but should be aware that if you are found guilty or plead guilty you may be committed to
the Crown Court later for sentence if, on hearing more about the facts of the case, you and your
background, the magistrates feel that their own powers of punishment are inadequate. Id.
70 Id.
71 Id. at 173. 70% of solicitors and 62% of the defendants also cited the magistrates were on
the side of the police. 59% of defendants thought they could get a lighter sentence in Crown Court,
whereas only 38% of solicitors cited this as a reason to choose Crown Court. This perception seems
in error as magistrates' court can only sentence defendants to 6 months jail and a £5,000 fine, in
contrast to Crown Court which has no such restrictions. However, 45% of solicitors and 48% of
defendants thought by going to Crown Court they could get more information about the case from the
prosecutor. Id.
72 ASHWORTH, supra note 40, at 230.
73 Id.
74 Crown Prosecution Service. supra note 13, at 39 (stating that 82% of the cases resulted in
guilty pleas, 11.5% were cases where the defendant was absent but found guilty, 4.8% were
convictions after a trial, and the Magistrates' court dismissed 1.7% its cases, (down from 1.9% in
1997-98 and 2% in 1996-97); in Crown Court, the acquittals were 10.9% of all trials, and of these
total acquittals, 21.1% were directed by the judge and 78.8 % of were from a jury). Id. at 42.
75 JudicialStatistics Annual Report supra note 11, at 10, Table 6.9. Of the acquittals, the judge
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Crown Court resulted in acquittal.76 With such striking differences between the
rate of acquittal between Crown Court and magistrates' court it is a wonder any
defendant would elect a summary trial.
D. How Did Defendant's Trial Election Become Endangered?
We do not think that the defendant should be able to choose their court of
trial solely on the basis that they think that they will get a fairer hearing at one
level than the other. 77
In 1975, the James Committee" recommended that the six types of offenses
be consolidated into three: summary offences, indictable offences and TEW offences. 79 The James Report found that while judges and court staff favored
eliminating TEW offences and allowing only the magistrates to choose the course
of trial, barristers and solicitors wrote to the contrary."t The subsequent 1999
Narey Report of the Review of Delays in the Criminal Justice System, cited that
defendants elected Crown Court over magistrates' court because they wished to
delay proceedings, they wished to remain in a local prison that was close to family and friends and lastly, because they hoped for acquittal. 8' Currently, of the
defendants who chose to have their cases heard by jury in Crown Court, twothirds change their plea to guilty before the trial.82 The added cost of taking a
case to Crown Court gives rise to the question of why a defendant would risk a
higher fine and jail sentence rather than merely pleading guilty in magistrates'
court.83
Before the 1999 Narey Report, but after the 1975 James Report, there was
the 1993 report by the Royal Commission, better known as the Runciman Commission. The Runciman Commission favored considering the defendant's reputation and past history, the gravity of the offence, the complexity of the case, and
the likely effect on the defendant, before a magistrate decided upon the mode of

discharged 50%; 15% were acquitted through the discretion of the judge and 35% were acquitted by
the jury. Id. at Table 6.10. Of the 10,761 defendants convicted after a plea of not guilty, 80% were
from a unanimous verdict and the rest were from a majority verdict, (the statistics were the same in
1997). Id. at Table 6.11.
76 Crown Prosecution Servic, supra note 13, at 42. This percentage is derived from total
convictions after trial (11,561) + acquittals (8,668), then divided by convictions.
77 DAVIES ET. AL., supra note 7, at 174 (citing the Royal Commission on Criminal Justice
1993: 87-88).
78 Narey Report, supra note 4, The James Committee The James Committee published The
Distribution of Criminal Business Between the Crown Court and Magistrates' Courts: Report of the
Interdepartmental Committee 1975.
79 See Id. There were three confusing hybrid offences of the right to elect a jury trial.
80 Id.
81 Id. Reasons for electing trial. It should be noted that by remaining in a local prison before
they were sentenced, a defendant was given more visits than a condemned prisoner.
82 ASHWORTH, supra note 40, at 232.
83 A defendant cannot avoid Crown Court merely by pleading guilty in magistrates' court,
because a magistrate can take a guilty plea and move the sentencing to Crown Court if the magistrate
does not think the sentencing power of magistrates' court is appropriate.
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trial. In cases where the prosecutor and defendant agreed to the mode of trial,
the magistrate was not to be involved in the decision.'
More specifically the Runciman Commission stated:
We believe that the procedure for determining mode of trial should be changed
in order to secure a more rational division of either way cases between the magistrates' court and the Crown Court... We recommend that, where CPS and the
defendant agree that the case is suitable for summary trial, it should proceed to
trial in magistrates' court without further ado. Similarly a case should go to the
Crown Court for trial if both prosecution and defence agree that it should be
tried on indictment. We see no reason why the courts should be concerned with
mode of trial where the prosecution and defence both agree... Where, however,
the defence do not agree with the CPS's proposal on which court should try the
case, the matter should be referred to the magistrates for a decision as happens
now under section 19 of the Magistrates' Court Act.
We do not think that the defendant should be able to choose their court of trial
solely on the basis that they think that they will get a fairer hearing at one level
than the other. Magistrates' courts conduct over 93 per cent of all criminal
cases and should be trusted to try cases fairly. Aggrieved defendants have in
any case a right of appeal by way of a complete rehearing of the evidence by a

judge and two magistrates at the Crown Court. Nor in our view should the defendant be able to choose the mode of trial which they think will offer them a
better chance of acquittal any more than they shoulds5 be able to choose the judge
who think will give them the most lenient sentence.
While the current proposed bill does not take into consideration the reputation and standing of the defendant, it is interesting to see that the rest of the Runciman recommendation is coming to fruition. This article does not purport to favor a class system where moneyed, titled, or professional business people are
given a jury trial while a defendant with a long list of convictions be denied a
jury trial. What is troubling is that with a 98% conviction rate, the magistrates'
courts are considered fair for any defendant.
Should the Criminal Justice Mode of Trial Bill pass into law, the following
scenario could occur. As he is delivering the mail, a postman's path to the door
is blocked by a drunken and verbally abusive elderly uncle. Knowing the uncle
is not a resident of the home, the postman is wary about giving him the post.
However after repeated attempts to walk around the old drunk, the postman being
hemmed in by the hedges and called many names by the abusive uncle, is forced
to push past the uncle. The uncle stumbles and breaks a hip, then accuses the
postman of violence against him. The case is taken up by CPS and under the
Mode of Trial Guidelines, the magistrate may feel his sentencing power to be

84 Narey Report, supra note 4. Magistrates decide venue in all either way cases. The Narey
Report suggested that 18,000 cases would then be heard summarily rather than in Crown Court. Id.
85 DAVIES ET. AL., supra note 7, at 174 (citing the Royal Commission on Criminal Justice
1993: 87-88).
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sufficient in the case. While the factors of age of the victim, and a broken hip,
suggest a jury trial, the proposed bill gives the magistrate the power to hear the
case. The postman would be denied a chance for his peers to judge his actions
and forced to take his chance with the highly convicting magistrates' court. A
postman with an unblemished record could easily be found guilty when a sober
elderly uncle testifies, thus jeopardizing his livelihood for the magistrates' justice. It is beneficial to see what other commentators think of this potential trend.
III. PROS AND CONS OF ELIMINATION OF DEFENDANT'S ELECTION FOR TRIAL IN
TEW CASES

The jury system puts a ban upon intelligence and honesty, and a premium
upon ignorance, stupidity, and perjury. -Mark Twain' 6
There are many voices of assent and derision of the removal of the defendant's right to elect a jury trial. It is the Government and the courts that favor
the Criminal Justice Mode of Trial Bill, and the barristers, solicitors and press
that take a dim view. It is important to look at the issues from all sides.
A.

Pro: The Narey Report & FundamentalRights
Magistrates' courts are inseparable from the idea of quick and inexpensive
7

justice.1

It is not whimsically that the English are looking to rid the defendant of the
choice of a trial by jury. Since this idea has had many years of introduction,
there have been three reports to consider the effect of this decision.88 In 1975 the
James Committee issued a summary entitled: The Distribution of Criminal Business Between the Crown Court and Magistrates' Court: Report of the Interdepartmental Committee.8 9 The James Committee cited a need for a professional
person of good character to have the option of a jury trial if accused of a crime of
dishonesty. In canvassing the opinions of professions in the legal system, solicitors, barristers and defendants found the election of trial critical, while judges,
clerks and prosecutors thought there should be no right to a jury trial. 9' The
James Committee honed in on the need for a class distinction and argued that
clergy, as well as both titled and professional people, deserved a jury trial, while
repeat criminals did not deserve such an option.9 '
Getting rid of TEW offenses was suggested by the Royal Commission in
1993 with the caveat that magistrates should consider the defendant's reputation,
past record, the gravity of the offense, the complexity of the case, and its likely
86 MARK
1972).

TWAIN, ROUGHING IT

309 (Franklin R. Rogers ed., University of California Press

87 GIBSON, supra note 41.

88 Narey Report, supra note 4, The James Committee.
89 Id.
90 Id.
91 Id.
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effect on the defendant. 92 The Runciman Commission favored allowing the defendant and prosecutor who agreed on venue to override a magistrates' decision.93 This was the first version of the Criminal Justice Mode of Trial Bill.'
The problem with this method of venue decision is that it could easily lead to
class distinctions where a moneyed client would easily be granted a jury trial, but
a poorer, repugnant defendant would be stuck with a summary trial, regardless of
the facts. The House of Lords struck down the first version of the bill based on
these class concerns.
The 1999 Narey Report did not conclude to rid the system of TEW offences
but suggested the final election of jury or summary trial be made by a magistrate
rather than the defendant. 95 The Narey Report rebutted the theory that reputation
is a circumstance necessitating a jury trial by citing a distinguished senior magistrate who said that no defendant in memory had chosen a jury trial for reasons of
reputation.' Thus the second version of the Criminal Justice Mode of Trial Bill
was born and submitted to the House of Commons for approval. No longer was
justice to be given based on class.
One of the main arguments against the Criminal Justice, Mode of Trial Bill
is that it will denigrate a fundamental right established by the Magna Carta.
However, the Home Office is quick to point out that a medieval jury of peers
were actually a group of local peers who knew the defendant and not apt to be
impartial. This is contrary to today's magistrates that are independent.'
The right for the defendant to elect a jury trial rather than a summary only
trial came in the middle to late nineteenth century. The Narey Report stated during this time, no prisoner was allowed a copy of the accusations against him and
that until 1869, a person could be arrested on mere suspicion, with the burden of
proof upon the defendant to show that he or she was an honest person. The report further stated there was no right to criminal appeals until the twentieth cen98
tury.
When the Criminal Justice Mode of Trial Bill was introduced in November
of 1999, the Home Secretary, Mr. Jack Straw, reiterated that the right to a jury
trial is not a fundamental right. He stated, ". . .giving defendants a choice of
court is not [a key freedom.] It is frankly eccentric, which is why we in England
and Wales are almost alone in allowing this arrangement to continue. " 9 Mr.

92 Id., Magistrates to decide venue in all either way cases.
93 Id. In Scotland the prosecutor decides on the venue with no right to appeal. Their report
stated there was no conflict with this procedure in Scotland. Id.
94 See infra notes 19 & 20 for the full text of the Criminal Justice Mode of Trial Bill, versions 1
& 2.
95 Narey Report, supra note 4, Reclassification.
96 Id. The senior magistrate stated that defendants who elect a jury trial are experienced and out
to play the system. Id.
97 Id.
98 Id.
99 Straw On Trial Over Jury Reform, BBC NEWS (Nov. 19, 1999), available in
<http://news.bbc.co.uk/hi/eng!ish/ukjpolitics/newsid_527000/527721. stm>.
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Straw was making reference to the fact that other European counties operate on
an inquisitorial system rather than the jury system.'0' o
One issue not to overlook is whether the Criminal Justice Mode of Trial Bill
is incompatible with the Convention on Human Rights Act that England adopts
on October 2, 2000. While some have argued the two are mutually exclusive,' 0 '
the Human Rights Act merely entitles a person to a fair and public hearing by an
independent and impartial tribunal established by the law. 0 2 There is no fundamental right to a jury trial.
B.

Con: PractitionersObjections

Nothing in our law is more fundamental than the doing of justice.. . It is vital to victims of crime, to defendants, and to the confidence of society in our
laws. Lord Alexander of Weedon QC'° 3
While the Home Secretary and court officials firmly approve of the Criminal
Justice Bill, barristers and solicitors take the opposite stance. Their concerns can
be classified into (1) Magistrates should not pick the venue, (2) Magistrates'
courts have a higher conviction rate (3) Eliminating the right to election is bad
policy.
The first matter regarding magistrates' choosing the venue derives from the
preponderance of magistrates who favor the view of the prosecution in 96% of
TEW mode of trial decisions. 0" This could be because the prosecution and magistrates follow the same mode of trial guidelines to reach a decision. Andrew
Ashworth, in his evaluative study of the mode of trial decisions, stated another
possibility for such a high cohesion among magistrates and prosecutors could be
that prosecutors have adapted their argument to the practice of the particular
magistrate."
This high rate of conformity between magistrates and prosecutors
erodes the presumption that a magistrate is an independent arbitrator of fact in a
summary trial.
Prosecutors have more subtle ways of deciding mode of trial decisions
through charging indictable only offences to get a jury trial or summarily only
offense. However, prosecutors have been found guilty of abuse of process when
100 JACKSON, supra note 25, at 56.
101 See Frances Gibb & James Landale, Straw Faces Humiliation on Jury Trial, THE TIMES
(London), Aug. 28, 2000, at 1.
102 European Convention for the Protection of Human Rights and Fundamental Freedoms, Nov.
4, 1950, at art. 6, para. 1, 213 U.N.T.S. 221, 228.
103 GROVE, supra note 26, at vii (citing Lord Alexander of Weedon QC).
104 ASHWORTH, supra note 40, at 234 (citing, Riley and Vennerd, Triable-Either-Way Cases:
Crown Court or Magistrates' Court?, HORS at 11 (1988)). When the defendant elects a jury trial,
there is no hearing to argue venue, the case simply goes to Crown Court for trial. However, when
the defendant elects a summary trial and the prosecution wishes for a jury trial, the magistrate must
hear all the arguments and decide. The study examined cases where the defendant requested a
summary trial and the prosecution favored a jury trial. In 27 of the 29 cases, the magistrate sided
with the prosecution. Id.
105 ASHWORTH, supra note 40, at 235.
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they have dropped more serious charges to ensure a defendant is tried summarily."° While a summary trial may give a guilty defendant a lesser sentence, the
greater injustice is that dropping charges essentially deprives the defendant of the
right to elect a jury trial.'0 7
The second overarching cry is that the conviction rate in magistrates' court
is far higher than in Crown Court.'08 As previously stated, in 1998, 98.3% of the
magistrates' court hearings resulted in a conviction and 64% of the Crown Court
cases that went to trial resulted in an acquittal. 09 In cases of theft, there is a danger of magistrates becoming hardened to the defense of "I just forgot to pay."" 0
There is no question as to why a defendant would wish to have a case heard by a
jury rather than summarily."'
It is also disconcerting that more minorities choose Crown Court over magistrates' court. This could be related to the fact that the "[percentage] of magistrates' courts sitting with one member from an ethnic minority is lower than the
35% of juries that contain at least one ethnic minority.""2 It should be no surprise that demeanor, dress, speech, and body language are all factors taken into
consideration when judging the defendant. Defendants of different cultures may
be at a disadvantage in front of white magistrates especially when studies show
magistrates pay careful attention to demeanor and believe they could judge the

106 ASHWORTH, supra note 40, at 237-38. In the case of Ramsgate Justices, ex parte Warren
et. al., (1981) 72 Cr. App. R. 250, the defendant elected a jury trial until the prosecutor dropped the
more serious charges to ensure the case was to be tried summarily. In Canterbury and St.
Augustine's Justices, ex parte Klisiak (1981) 72 Cr. App. R. 250, the police amended the charge to
state that the public damage was £155 instead of the original £414 and therefore warrant a summary
trial. Both of these cases were found to be a misuse of prosecutorial power.
107 Liverpool Stipendiary Magistrate, ex pare Ellison (1990) R.T.R. 220 (noting that a
prosecutor that amends the charge before a mode of trial hearing is within rights and such action is
not considered an abuse of power). In the Liverpool case, the court found that changing the charge
was appropriate when it is changed according to the facts because there was no bad faith by the
prosecutor and no prejudice to the defendant. ASHWORTH, supra note 40, at 239.
108 See DAVIES, supra note 7, at 173; see also Crown Prosecution Service, supra note 13, at
42.
109 Id.
110 See Hallett, supra note 16; see also Roger Ede, In Defence of a Trial by Jury, THE TIMES
(London), Law Section, Sept. 8, 1998. Ede cites the celebrated 1980 case of Lady Isobel Barnett
who committed suicide after being found guilty of taking £0.87 worth of food from a shop as an
example as to how important reputation is in the case of petty theft, and why the right to a jury trial
cannot be abridged. The Law Society opposes the elimination of a jury trial in cases of theft because
in cases of theft, a guilty verdict threatens a person's livelihood or reputation. Id.
111 ASHWORTH, supra note 40, at 245. As Ashworth asserted, the Commission's retort really
missed the main argument. The 1993 Royal Commission that was appointed to study the right to jury
trial election was asked to examine the argument that there is a better chance of acquittal in Crown
Court than in magistrates' court. However, the Commission simply stated the defendant did not have
the right to choose a judge who would give them the most lenient sentence. Id.
112 Id. at 253 (citing ZANDER AND HENDERSON, CROWN COURT STUDY 241 (1993)). Zander
and Henderson's study suggested that minorities and women were well represented in juries in
comparison to their percentage of the population. E. MCLAUGHLIN AND J. MUNCIE, CONTROLLING
CRIME 125 (1996).
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character of defendants." 3 A simple matter of cultural diversity can seriously
undermine the impartiality of justice.
The third area of attention for opponents of the Criminal Justice bill is that
the Governments proposal was not well researched. The 1993 Runciman Commission completely ignored the question of whether magistrates' courts had a
higher conviction rate than Crown Courts." 4 The previous time the Government
reduced TEW offenses, under the 1988 Parliament Act, driving with a suspended
license, taking a car without the owner's consent, common assault and criminal
damage less than £2,000, were changed to summary only offences. The affect
was a mere 6% decrease in Crown Court cases."' If the present bill passes, opponents challenge that by eliminating the defendant's right to elect a trial, justice
will be delayed as the mode of trial hearing will become a "mini-trial.""6 However no research has been conducted to summarize the affect of mode of trial decisions on the congestion within Crown Court." 7 Neither has anyone taken the
time to study mode of trial decisions and the consequences to the victims of
crime. There are frequent delays in Crown Court that can be exasperating to
witness victims. Crown Court is also a more intimidating arena for victims because of its formality. If there is a guilty verdict, magistrates' court is far more
likely to award victims with compensation."' Would one court be better than the
other for victims or defendants? Without further research, it remains conjecture.
C. Diplock Trials
The largest single factor in administration of law after all is the personality
of the judge. Leon Green".9
Since we are looking at the benefits and disadvantages between bench trials
and jury trials, it would be remise not to examine the case of Northern Ireland,
where for certain criminal cases, the jury system was replaced with judge only
trials, called Diplock trials. In 1972, Lord Diplock chaired a commission in
Northern Ireland, which proposed non-jury courts in emergency trials. 20 The
commission found Northern Ireland experienced perverse acquittals and jury in-

113 DAvIES ET. AL., supra note 7, at 199.
114 See infra note 108.
115 Ashworth, supra note 40, at 249-50 (citing CRIMINAL STATISTICS, ENGLAND AND WALES,
para. 6.12 (1989)). One reason the Crown Court cases fell by only 6% was that at the same time as
the 1988 Criminal Justice Act, the National Mode of Trial Guidelines came out for magistrates as a
guidance tool in mode of trial decisions.
116 See Hallett, supra note 16.
117 ASHWORTH, supra note 40, at 250.
118 Id. at 252 (citing C. HEDDERMAN AND D. MOXON, MAGISTRATES' COURT OR CROWN
Crown Court judges

COURT? MODE OF TRIAL DECISIONS AND SENTENCING 32, HORS 125 (1992)).

seem less willing to issue compensation orders.
recommendation to this observation.
119 JACKSON & DORAN, supra note 25, at xiii.
120 Id. at2.

The Royal Commission did not make a
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timidation in cases connected with terrorist crimes and emergency situations.' 2'
The proposal was immediately adopted, and trials involving firearms, explosives
and petrol bombs were funneled to a trial by a single judge, who was selected
from a group of professional judges instead of a jury. 2 2 These trials are called
the "Diplock Trials" after the commission chairperson, and require that the judge

give a written reason for a conviction.

There is an automatic right to appeal

against any conviction or sentence, and a judge can recuse himself if he rules a
confession is inadmissible in voir dire. 23 The main change to the system of justice in Northern Ireland is simply
that there is no jury, otherwise the trial main24
tains its same formal structure. 1
Since 1973 when the first Diplock trials began, there have been over 10,000
defendants that have gone through this unique system for English justice. Much
research has been done to examine the Diplock system. In a 1987 review of the
emergency legislation, it was observed that there were no voices of dissent to the
Diplock trials and no wrongful conviction claims. 25 However a survey of cases
from 1973-1979 pointed to a decline in the acquittal rate from 50% to 35%.26
27
There has also been criticism that the Diplock cases overly rely on confessions.
The most comprehensive evaluation of the Diplock trials is John Jackson and
Sean Doran's book, Judge Without Jury. They evaluated and compared fortythree trials in the Belfast Crown Court, of which seventeen were jury trials and
twenty-six were Diplock trials.
In their observations they noted:
You notice that the absence of the jury transforms a criminal trial by relieving

lawyers of the need to explain out loud what is going on.

The judge and the

four barristers sit in a cluster at the front of the court, almost on the same level,

121 Id. at 16.

The most recent act in Jackson & Doran's book was the Northern Ireland

(Emergency Provisions) Act 1991 with an automatic need for renewal every five years. This book is
a fascinating survey of the Diplock trials and a must read for anyone proposing bench trials to replace
jury trials.
122 Id. at 20. Offenses of common law that were sent to Diplock trials were murder,
manslaughter, riot, kidnapping, false imprisonment, and assault occasioning actual bodily harm.
Offenses of statutory law were: wounding with intent, causing grievous bodily harm, robbery,
aggravated burglary, arson, and aggravated crimina, damage. Id.
123 Id. at 24.
124 Id. at 58. The Diplock trials remain adversarial, unlike the European trials where the judge
is the inquisitor. Id. at 61.
125 Id. at 51. The review by Viscount Colville cited a study by the American Bar Association
for this claim. However, the claim was not made. Id.
126 Id. at 33, citing, Boyle, Hardon, & Hillard, Law and State: The Case of Nothern Ireland, 98
(1975). The author's of the survey declined to say judges were becoming case hardened, but rather
that prosecutors were taking greater care in selecting and preparing cases. In 1991 the acquittal rate
for those who plead not guilty and were found not guilty was 43%, in 1992 it was 53% and in 1993 it
was 29%. Id. at 35 Table 2.2.
127 Id. at 91. In Jackson & Doran's sample only four trials had the admissibility of a confession
contested. However Diplock trials had fewer expert witnesses and expert evidence than jury trials.
Id. at 94. Maybe it was the audience, because the barristers who presented the trials all had more
than ten years experience and all twenty-two of the Diplock judges are experienced. Id. at 95.
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conversing with one another in a low, barely audible monotone, checking oral
evidence against prepared documents. Clarity, one of
the glories of the English
2
jury system, is sacrificed to bureaucratic formalism. 1
The lack of formal features enables the trial to be shorter. 129 The judge's
role is to act as the jury, but still remain the judge. Therefore in Diplock trials,
the judge may stop a trial after the prosecution's case not only if he believes no
reasonable jury would convict in the case, but also if "he believes that as the trier
of fact he could not possibly see himself convicting in such a case." 3
Jackson and Doran found the Diplock trials worked' because the judges
were forced to record the circumstances and justifications for their verdict, the
judges were professionally trained and there was an automatic right to appeal.
Diplock trials dealt with serious matters using professional judges, whereas magistrates' court were created to handle more trivial matters; to submit defendants
of more serious matters in magistrates' court would not give defendants quality
justice.' 32 If within the English system a crucial evaluation of summary trials has
ruled the proposed Criminal Justice (Mode of Trial) Bill guilty of serious injustice, why go forward with such an idea? The answer is money.
IV. BUDGET CONCERNS

When you are the person in the dock, a just result is more important than
what is convenient for the system. Roger Ede'33
The approximate cost of hearing a trial in Crown Court was £3,100 in 1988,
whereas a case directed to magistrates' court then cost a mere £295. ' Crown
Court is approximately ten times the cost of magistrates' court. In 1999, 18,391
defendants elected a trial by jury in TEW cases.'
If all these defendants were
referred to magistrates' court rather than Crown Court, the Home Secretary estimates he can save the country £105 million.' 36

128 Id. at 89, citing, Laurence Marks, THE OBSERVER, Feb. 26, 1989.
129 Id. at 198.
130 See Id. at 189, discussing Regina v. Hassan and Others, 9 NUB (1981). This test is also
called the Galbraith Test from Regina v Galbraith, I WLR 1039 (198 1). If no reasonable jury could
convict a person after hearing the facts from the prosecution, then the judge may acquit. In Diplock
trials there does not need to be a formal request from the defense to apply this test and argument from
the prosecution, judge simply applies the test. This is again how the trials are cut shorter in Diplock
situations.
131 JACKSON, supra note 25, at 304.
132 Id. at 6.
133 Ede, supra note 110.
134 DAVIES ET. AL., supra note 7, at 173.
135 Crown Prosecution Service, supra note 13, at 41. Magistrates directed cases to be heard by
jury trial to Crown Court 44,269 times. We will assume that criterion would not change with the
Criminal Justice (Mode of Trial) Bill since magistrates would use the same Mode of Trial Guidelines
to send cases to Crown Court as they use now.
136 Straw On Trial Over Jury Reform, BBC NEWS (Nov. 19, 1999), available in
<http://news.bbc.co.uk/hi/english/ukpolitics/newsid_527000/527721.stm>.
Mr. Straw's figures
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While Mr. Straw was looking for ways to save money, the Treasurer, Mr.
Gordon Brown, was finding ways to spend it. In March, when the budget was
announced for the next four years, Mr. Brown promised to increase the Lord
Chancellor's budget (the courts) from £3.7 billion to £4.3 billion and the Legal
Department from £3.0 billion to £3.3 billion. 1 37 Mr. Straw's office was set to
receive a 6.4% increase over the next three years. 38 It is interesting to note that
part of the Home Secretary's expenditure plans in 1999-2000 listed the reduction
39
of crime as very important since it is 50% higher now than in the 1980's.1
Thus it begs the question that when the Home Office, which governs the legal
departments, is receiving such large increases, why this not being passed on to
the prosecutors? It is probably best answered that while the Department of Public Prosecutions (DPP) and CPS work with the Home Secretary's Office," 4 they
actually are governed by the Lord Chancellor's office. The March budget proposal did not increase the 2000-2001 budget for the Lord Chancellor's office. 4'
However the final four-year proposal did increase the Lord Chancellor's budget
by £600 million. 42 Unfortunately, the money did not go to the DPP.
While other offices see budget windfalls, the DPP, which CPS falls under,
did not make the list. DPP is facing cuts of more than £12 million for a 4%
budget cut in the next year.143 The Bar's feelings were summed up by Chairman

seem to be calculated from the premise that every defendant that elects a trial by jury has a trial. This
discounts that defendants plead guilty before trial. Mr. Straw's figures do not seem to take into
account the cost of more cases in magistrates' court.
137 Total Public Spending 2000-04, THE TIMES (London), July 19, 2000, at 4m. By all
estimates this figure should only go up as the UK export market was up by 6% in 1999 compared
with the world trade rate of 5%. The predictions are that the UK market will rise to 7.5% in 2000
and 6.5% in 2001. Strong trade allows the UK budget to give generously. Budget 2000: British
Exports Strong & World I, THE TIMES (London), (Mar. 22, 2000), available in <http://www.thetimes.co.uk/news/pages/tim/2000/03/22/timbudbud
01018.html >.
138 How They Cashed In, THE TIMES (London), July 19, 2000, at 4m. This increase is on top
of the original proposed increased announced in March, when it was announced that the Home Office
budget for 1999-2000 was £7.7 billion whereas for 2000-2001 it is £8.1 billion. Budget 2000: Total
Public Spending 2000/2001, THE TIMES (London), (Mar. 22, 2000) available in <http://www.thetimes.co.uk/news/pages/tim/2000/O3/22/timbudbud
02003.html>.
139 THE GOVERNMENT'S EXPENDITURE PLANS 1999-2000 TO 2001-2002, at 14 (1999).
140 The Annual Report by CPS states that a joint committee of all criminal justice system
representatives, Home Secretary's Office, Chancellor's Department and Treasury, have banded
together to make a comprehensive spending proposal. Crown Prosecution Service, supra note 13, at
8.
141 Budget 2000: Total Public Spending 2000/2001, THE TIMES (London), Mar. 22, 2000. The
£8.7 billion from 1999-2000 is the same amount given in 2000-2001.
142 Id. The criminal justice system will receive £245 million but CPS will not see this money.
The Lord Chancellor's office has also given £32 million into high tech improvements for Crown
Courts. Frances Gibb & Roland Watson, Lawyers Fear Cuts Will Aid Criminals, THE TIMES
(London), June 5, 2000, at 1.
143 Frances Gibb & Roland Watson, Lawyers Fear Cuts Will Aid Criminals, THE TIMES
(London), June 5, 2000, at 1. This shortfall comes despite the new preliminary hearings that will
take place in Crown Court rather than magistrates' court for the most serious crimes such as rape,
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Jonathan Hirst, QC, "[i]f cases are not adequately prepared and prosecuted then
this strikes at the heart of the criminal justice system."'4
The increase in budgets for all departments except CPS does not demonstrate the Labour government's commitment to fighting a war on crime. Nor
does the Criminal Justice Mode of Trial Bill seem to save the amount of money
that the Home Secretary says he needs. 4 ' As pointed out in the pros and cons,

the defendant does not gain justice by having the summary trial in magistrates'
court. Is this small monetary saving worth the effort?
V.

CONCLUSION

Sir William Blackstone warned of changing the nature of the jury trial system:
However convenient these may appear at first...let it again be remembered
that delays and inconvenience in the forms of justice are the price that all free nations must pay for their liberty in more substantial matters; that these inroads
upon this sacred bulwark of the nation are fundamentally opposite to the spirit of
our constitution; and that, though begun in trifles, the precedent may gradually
increase and spread, to the utter disuse of juries in questions of the most momentous concern. 146
Recently the Marquess of Blandford was charged with shoplifting deodorant
and sunglasses worth £237 at the trendy Knightsbridge shop of Harvey Nichols.
Lord Blandford elected for a jury trial rather than summary trial in magistrates'
court. His five day trial cost the taxpayer approximately £40,000, and the jury
found him not guilty.147 Had Lord Blandford been accused of theft after passage
of the Criminal Justice Mode of Trial Bill, he would not had the option to choose
a jury trial and the magistrates' judge decision would surely have been a summary trial. 4" Despite his standing in the community, his guilt or innocence
murder and aggravated assaults. This move will reduce delay up to seven weeks that cases usually
languish in magistrates' court and supposedly save £15.7 million. Frances Gibb, Swifter Justicefor
Worst Crimes, THE TIMES (London), July 14, 2000, at 7.
144 See Gibb & Watson, supra note 142, at 1.
145 Crown Prosecution Service, supra note 13, at 43. One way to look for financing of the
Crown Court trials is to require guilty defendants to pay the court costs. While this was done in
magistrates' court 53.5% of the time in 1999, Crown Court only did so in 7.3% of its convictions.
Id.
146 GROVE, supra note 26, at 204 (quoting Sir William Blackstone).
147 See Steve Bird, Blandford 'Is Honest About His Dishonesty', THE TIMES (London), Aug.
10, 2000, at 3; Steve Bird, Blandford Trial Jury Clears Him of Shoplifting, THE TIMES (London),
Aug. 12, 2000, at 5. This was not Lord Blandford's first court appearance. He had 21 former
convictions for possession of drugs, theft and forgery. However, the 44 year-old Lord Blandford told
the jury that in the past when he had been charged, he plead guilty right away proving he was honest
about his guilt. Since this string of convictions, Lord Blandford has undergone drug treatment and on
the day he was accused of shoplifting, he had already spent over £700 in Harvey Nichols on luggage.
148 MODE OF TRIAL GUIDELINES, HMSO 6 (1995). Based on the Mode of Trial Guidelines, the
case should be tried summarily unless Lord Blandford needed a higher sentence than magistrates'
court could give out, which would be unlikely, and one of the following took place: there was a
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would have been tried by three lay magistrates' judges. From the statistics cited
earlier, and knowledge of his previous convictions, Lord Blandford probably
would have received a guilty verdict from a summary trial. Justice needs to be
based on individual facts and not on past history or reputation.
Another recent distressing case was the magistrates' court trial of head
teacher (principal) Marjorie Evans. Mrs. Evans was a highly reputable teacher
of 35-years experience when she was found guilty by a stipendiary magistrate of
assaulting of a ten-year-old unruly schoolboy.' 49 Mrs. Evans claimed she used a
textbook restraining technique on the boy when he tried to hit her. The only witnesses were the boy and Mrs. Evans, with another teacher stating Mrs. Evans
admitted to hitting the boy. Only on appeal to Crown Court did the subsequent
judge find the unblemished record of Mrs. Evans more credible than the boy,
whose own mother testified that he was difficult to control. 5 However the damage of an initial magistrates' court guilty verdict was done and Mrs. Evans must
request reinstatement to her job.' 5
In looking at budgetary concerns and the cost of jury trials, the government
has decided there is a price for justice. The Criminal Justice Mode of Trial Bill
was first brought up by the Tory government and now introduced into law by the
Labour government, both have deemed money more important than juries. Is
England going down a slippery slope of near total elimination of the jury system?
Only time and money will tell.

breach of trust by a person in a position of substantial authority, the theft was committed in disguise,
the theft was committed by an organized gang, the victim was old of infirm, or the property stolen
was valued higher than £10,000. None of these fit the facts in Lord Blandford's case, thus he would
have been denied a jury trial whether he wanted one or not. His status as the future 12th Duke of
Marlborough would be irrelevant. Mode of Trial Guidelines, HMSO 6 (1995).
149 See Steve Bird & David Charter, Head Cleared of Slapping Unruly Boy, THE TIMES
(London), Sept. 2, 2000, at 1; Steve Bird, How Did a Child's Lies Destroy My Career?, THE TIMES
(London), Sept. 2, 2000, at 6; Steve Bird, Boy Branded a Liar Insists He Told the Truth, THE TIMES
(London), Sept. 2, 2000, at 6.
150 See Steve Bird & David Charter, Head Cleared of Slapping Unruly Boy, THE TIMES
(London), Sept. 2, 2000, at 1; Steve Bird, How Did a Child's Lies Destroy My Career?, THE TIMES
(London), Sept. 2, 2000, at 6; Steve Bird, Boy Branded a Liar Insists He Told the Truth, THE TIMES
(London), Sept. 2, 2000, at 6. The magistrates' court was not allowed to hear video evidence that the
boy gave at the police station stating that he was out to get rid of Mrs. Evans. Crown Court
requisitioned the boy and found his testimony to be inconsistent with another boy who claimed to
have witnessed the slap. Mrs. Evans has claimed her innocence all along. She had support of her
fellow teachers and over 300 parents. After the magistrates' verdict, she was given a suspended
three-month jail sentence and fined £2,250 prosecution costs.
151 See Steve Bird & David Charter, Head Cleared of Slapping Unruly Boy, THE TIMES
(London), Sept. 2, 2000, at 1; Steve Bird, How Did a Child's Lies Destroy My Career?,THE TIMES
(London), Sept. 2, 2000, at 6; Steve Bird, Boy Branded a Liar Insists He Told the Truth, THE TIMES
(London), Sept. 2, 2000, at 6. Mrs. Evans' ordeal is not over, as it was reported that the police were
still investigating her alleged physical and emotional handling of pupils.

